
The growing popularity of sustainable in-
vestment products in recent years has led
to what UCD Smurfit School doctoral re-
searcher in sustainable finance Fabiola
Schneider calls “a pandemic of greenwash-
ing with mislabelled products misleading
investors.”

This led to the EU setting out to create
its own dictionary of sustainable activities.
“The EU taxonomy regulation is a unified
classification system for sustainable eco-
nomic activities,” explains Waystone exec-
utive director Vanora Madigan. “The aim
is to encourage capital flows into those ac-
tivities. It means that when investors are
looking at funds they will be comparing
like with like. ESG means so many things
to different people, but the taxonomy is
creating a common language. It will mean
that investors can be better informed in
their decision making.”

Very importantly, she notes that even
funds which do not claim to be sustainable
will have to make a negative disclosure un-
der the regulation.

“The aim of the game from an investor
perspective is getting the information on
what they are investing in,” says Simmons
& Simmons partner Niamh Ryan. “It’s an
anti-greenwashing regulation. You can’t
describe an activity as sustainable without
it meeting the criteria set by the regula-
tion. Companies have to prove it. It will en-
courage managers to have products that in-
clude sustainable activities. It applies
across the EU, and everyone will know if a
product is sustainable or not. Before this,
different member states had different defi-
nitions.”

The taxonomy covers six different envi-
ronmental objectives: climate change miti-
gation; climate change adaptation; the sus-
tainable use and protection of water and
marine resources; the transition to a circu-
lar economy; pollution prevention and con-
trol; and the protection and restoration of
biodiversity and ecosystems.

The first two of these came into force
across the EU on January 1. “It’s complicat-
ed enough,” Ryan notes. “European regu-
lations don’t require legislation to come
into effect. Funds now need to make disclo-
sures on any investments that fall within
the criteria set under those objectives.
They also have to declare what doesn’t fall
within the taxonomy. The remaining objec-
tives will kick in on January 1, 2023.”

Detailedscreeningcriteria
And there is more regulation to come in
the form of the detailed screening criteria
which will be used to determine whether
activities meet the terms of taxonomy.
“That’s meant to come this summer, but it
may get kicked down the road,” says Madi-
gan.

That potential delay will be welcomed
by companies which may be struggling to
get to grips with the new requirements.
“There is a lot of data out there and getting
that data will be a challenge,” she adds.

“For listed companies it is more obtaina-
ble than for many in the private sphere.
Firms that are listed have made disclo-
sures already and the information is availa-
ble to asset managers. In the private world,
the data may not be there.”

However, efforts are already being
made to address that. “Private equity man-
agers tend to reach out to companies and

look at the sustainability dimension as part
of the due diligence process. And a lot of
fund managers have signed up to the ESG
Data Convergence Project.”

The project’s objective is to streamline
the private investment industry’s ap-
proach to collecting and reporting ESG
data and to create a critical mass of compa-
rable ESG data from private companies.
“They will be able to produce structured re-
ports to share with target companies,”
says Madigan.

Ryan believes the taxonomy will have a
positive impact on investment markets.
“You definitely will find managers setting
up new funds as a result. We are getting a
lot of enquiries from investors in relation
to this. They want to invest in funds that
qualify as sustainable. We are at the start
of the journey in terms of how it takes ef-
fect. The taxonomy’s aims and objectives
will be achieved by increased investor
awareness. The focus is on creating a more
sustainable economy by making considera-
tion of the importance of the environment
a core element of finance.”

So far, so good, but the taxonomy be-

came mired in controversy even before it
came into effect due to the proposed inclu-
sion of nuclear and gas energy generation
as sustainable activities. Schneider ex-
plains that the European Commission es-
tablished the Platform on Sustainable Fi-
nance (PSF) as a permanent expert group
to assist the development of the EU taxono-
my, but it was largely left in the dark when
it came to this proposal.

Controversial
“It was a huge task to come up with criteria
for all the objectives. That’s why only two
were implemented on January 1. However,
within those two objectives some activities
were deemed so controversial that it was
going to make decisions on them at a later
time. These included nuclear, gas, agricul-
ture and forestry.”

But then on New Year’s Eve 2021 the
Commission published a Complementary
Climate Delegated Act which proposed to
include certain nuclear and gas energy in
the list of economic activities covered by
the EU taxonomy.

“The proposal didn’t come from the ex-

pert group it was the other way around.
And the expert group was only given three
weeks to consider it. In order to be deemed
sustainable an activity has to contribute
substantially to the goals and do no signifi-
cant harm. That’s a big problem for nucle-
ar, for example. It can be seen as a source
of low carbon energy, but it produces high-
ly toxic waste. And with gas it is hard even
for non-experts to understand how cli-
mate change mitigation and gas genera-
tion can go hand in hand.”

The proposal was formally adopted by
the Commission on February 2 and it will
now go to the Council and the parliament
for ratification. They can either accept or
reject it but not amend it. Austria and Lux-
embourg are among the member states
which have expressed trenchant opposi-
tion and have threatened to launch court
actions in relation to it.

The fear now is that the proposal, if al-
lowed to stand, will fatally undermine the
taxonomy as a whole. “The Commission’s
point is that nuclear and gas have been in-
cluded because they could make a contri-
bution to the transition in the short term,”

Ryan notes. “And not including them at all
could be problematic. It’s hard to say when
we are at such an early stage what the im-
pact will be. I would be very disappointed if
all the good work and effort done to date is
undermined by this proposal, but we don’t
know if that will happen.”

Madigan understands why some people
are upset by the proposal but believes that
perfect could be the enemy of good in this
case. “Under the EU Regulation on sustain-
ability-related disclosures in the financial
services sector (the SFDR) you can have
gas and nuclear investments and still be
green. But I can see why that wouldn’t
work for some investors. We’ve got to start
somewhere though. We are starting from
a place where there is no common lan-
guage at all.”

The post-Brexit period has demonstrat-
ed that Ireland’s funds industry is proac-
tive and flexible. It also works very well
with the Central Bank, its regulator. In
an industry where good regulation of-
fers a clear point of competitive advan-
tage, that matters.

“The Central Bank of Ireland pro-
vides a tough but fair regulatory envi-
ronment, which is an attraction for in-
ternational asset managers,” explains
Fionán Breathnach, who leads the Irish
office of UK law firm Simmons & Sim-
mons.

“They know that if they are operating
in a robust regulatory framework, that
is attractive to their investors.”

Post-Brexit not only is the industry
seeing a lot of UK managers establish-
ing funds in Ireland, but US asset man-
agers are using Ireland as a spring-
board into Europe, where previously
they would have used the United King-
dom.

“This is because of the common lan-
guage here, the common legal system of
common law and an approach to doing
business that is aligned with the UK and
US,” says Breathnach.

Ireland is the largest domicile for ex-
change traded funds (ETF) in Europe,
home to more than 60 per cent of the to-
tal European ETF market. It is also Eu-
rope’s leading centre for alternative
funds and the largest hedge fund domi-
cile in Europe. Indeed, Ireland was the
first regulated jurisdiction to provide a
regulatory framework specifically for
the alternative investment fund indus-
try.

New investment limited partnership

legislation, which came into law just
more than a year ago, provides a regulat-
ed fund offering suited to private equity
too, a growth sector.

Continuedinvestment
It was one of the priorities of the Govern-
ment’s Ireland for Finance strategy, de-
signed to build on Ireland’s existing po-
sition as a global centre of excellence
for funds and to enable competitiveness
in a dynamic segment of the industry.

Continued investment in innovation
is important, says Breathnach, includ-
ing fintech, a sector that depends on a
mix of technology, regulation and peo-
ple. “We need to continue to invest in all
three,” he says.

Cryptocurrency is an area of particu-
lar interest for Ireland. “We have the
ideal product, in QIAIFs (qualifying in-

vestor alternative investment funds) for
that investment class,” says
Breathnach.

“In recent years one of the things the
industry has been grappling with in rela-
tion to digital assets is around custody
of them. The depositaries here have
done a good job to get on top of that, so
the path is there to look at crypto funds.
There is an inevitability around them,

and as an industry it is something we
should be looking hard at.”

While the industry’s regulation is
largely European, the manner in which
we implement matters. “It’s really im-
portant that we don’t set ourselves
apart,” says Donnacha O’Connor, man-
aging partner and head of the asset man-
agement and investment funds at Dil-
lon Eustace.

The funds industry depends on
highly skilled personnel and has seen a
number of people relocate here from
the UK post-Brexit. For that to work
Ireland has to compete on a work-life
basis too.

“We need well-qualified staff to work
in this industry and we are competing
for them with other European jurisdic-
tions in an industry that is very mobile.
Wage inflation and the cost of living are
all factors. People looking to come here
look at the same things we look at. The
price of homes, the availability of
schools and tax all play a big part,” says
O’Connor.

Bigrival
Luxembourg is Ireland’s big rival.
“What you have in Ireland and Luxem-
bourg is a regulated product that can be
sold throughout the EU. There is in-
tense competition between the two be-
cause if you are coming into the EU, and
want to launch an EU product, it’s one
of those two countries you’ll be looking
at,” says Kevin Murphy co-head of Ar-
thur Cox’s Asset Management and In-
vestment Funds Group.

“We have very responsive regula-
tion. We’re English speaking and a lot
of these managers are based in the US
or UK. Our workforce is also very re-
sponsive to US work hours. The exper-
tise we have built up over 30 years in in-
ternational financial services has a very
high reputation,” says Murphy.

“It is critical that we have a product
range that allows us to be competitive
with the likes of Luxembourg and that
we do not become complacent in being
a leading financial services sector in the
EU post-Brexit.”
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